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College Marketplace respectfully submits this Reply Briefin

response to Home Depot’ s Opposition Brief (“HD Opp.”), Olhava’s

Opposition Brief (“ Olhava Opp.”) and Wal- Mart Real EstateBusiness

Trust’ s Brief (“ Wal- Mart Opp.”). Of the three Respondents in thismatter,

only Home Depot (“ HD”) attempts to support the trial court’ sdecision on

the merits of College Marketplace’ s Declaratory Judgment claim. As

discussed below, HD misstates that decision and the applicablelaw, and

the other Parties fail to respond to College Marketplace’scentral

arguments as to why the attorneys’ fee awards should bereversed.

I. ARGUMENT IN REPLY

A. The Parties Agree That the Interpretation oftheECRs
Presents a Question ofLaw

In its Opening, College Marketplace argued that the interpretation

of the 2004 ECRs presents a questionoflaw.Wilkinson v. Chiwawa

Cmtys. Ass’ n., 180 Wn. 2d 241, 249, 327 P. 3d 614 ( 2014). HDmakesthe

same argument,1 so there is no dispute that this Court reviewsthetrial

court’ s interpretation of the 2004ECRs de novo. Bauman v. Turpen, 139

Wn. App. 78, 86, 160 P. 3d 1050 ( 2007) ( interpretation of arestrictive

covenant presents a question of law and isreviewed de novo).

The Parties also agree that there is no ambiguity in theapplicable

ECR language. HD Opp., p. 15 (“ College presented no evidenceattrialto

show any ambiguities in the Original ECRs, which was a fullyintegrated

1 HD Opp., p. 13. As to the merits of the Declaratory Judgment claim, Olhavaand
Wal-Mart incorporate and adopt HD’ s arguments. For simplicity, we will refertotheHD
Opposition instead of listing all three briefs in everyinstance.
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agreement.”). As such, extrinsic evidence is not admissibleto “vary,

contradict or modify the written word” or to “ show anintention

independent of the instrument.”Wilkinson, 180 Wn. 2d at 251. Beyond

these threshold matters, however, there is very little accurateinHD’s

Brief.

B. HD Misstates Washington Law Regarding Constructionof
Restrictive Covenants Involving Commercial Property

As College Marketplace described in its Opening, in Riss v. Angel,

131 Wn. 2d 612, 934 P. 2d 669 ( 1997), the Washington SupremeCourt

directly addressed whether to abandon its long-standing rulethat

restrictive covenants should be strictly construed: “ Historically,

Washington courts […] held that restrictive covenants, being in derogationof

the common law right to use land for all lawful purposes, will notbeextended

to anyuse not clearlyexpressed, and doubts must be resolved infavorofthe

free use of land.”Id. at 621. The Supreme Court chose to change thatrule

in some circumstances, but notin these circumstances. The Court held

that in disputes: ( 1) “ among homeowners in a subdivision”; and ( 2) that

did not involve the “ maker of the covenants,” the ruleofstrict

construction should no longer apply. Id. Here, of course, neither ofthe

conditions in Riss applies because this dispute involves commercial

property ( not homeowners in a subdivision) and the parties thatdraftedthe

covenants are parties to the dispute. See Opening, p. 19. HD simply

ignores Riss, even though it is a Supreme Court decision that isdirectlyon

point. Indeed, HD carefully edits an excerptfromthe Wilkinson opinion
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to remove the referenceto Riss and to “subdivision covenants.”HD Opp.,

p. 14.2

Contrary to HD’ s argument, Washington has not abandonedthe

long-standing rule requiring strict construction of restrictive covenants

regarding commercial properties;the full textof Wilkinson makes it clear

that the Court intendedto follow, not to overrule,Riss. Opening, p. 19.3

Because this dispute does not fit either circumstance, the historicalrule

requiring strict construction of the covenants applies and “ all doubts [asto

the ECRs] must be resolved in favor of the free useofland.” Id.

Remarkably, HD goes on to argue that the trial courtwasnot

required to strictly construe the ECRs because the “ rationale [for

supposedly abandoning the rule of strict constructionin Wilkinson] applies

equally, if not with even greater force, to covenants governingproperties

within a commercial development.” HD Opp., p. 14. But, whilethe

Supreme Courtin Riss acknowledged that there is a distinction between

restrictive covenants regarding commercial properties and “ subdivision

covenants,” it resolved that distinction in a way exactly theoppositeof

what HD suggests. The Supreme Court abandoned the ruleofstrict

2 The full quote is: “While Washington courts once strictly construed covenantsin
favor of the free use of land, weno longer apply this rule where the dispute isbetween
homeowners who are jointly governed by the covenants. Riss v. Angel, 131 Wn. 2d 612,
621-24, 934 P. 2d 669 ( 1997). This change in approach was driven by the recognitionthat

s]ubdivision covenants tend to enhance, not inhibit, the efficient use ofland.’” 180
Wn.2d at 250.

3 Home Depot also relieson Shafer v. Board of Trustees, 76 Wn. App. 267, 883P.2d
1387 ( 1994). But Shafer is a decision of the Court of Appeals that precededtheSupreme
Court decisionin Riss, and Shafer involved a dispute among homeowners in a residential
subdivision.
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construction only as to homeowners’ disputes; the trial court wasnotfree

to disregard the Supreme Court’s ruling. Nor was there anyevidencein

the trial court record, let alone a finding, to support such a conclusion. In

particular, there is no support for HD’ s argument relating to thesupposed

collective interest” of the property owners in the Center; its reference to

Findings 4 and 5 ( HD Opp., p. 15) is confusing because thoseFindingsdo

not discuss any “ collective interest” of the propertyowners.4

C. HD Misstates Both the Holdingof Wilkinson and the Basisfor
the Trial Court’ s Decision

As College Marketplace discussed in its Opening Brief, in

Wilkinson the Supreme Court heldthat new restrictions could notbe

imposed on property owners by a homeowners’ association unlessthe

governing covenants authorized the associationto create new restrictions.

180 Wn. 2d at 256. “[ W] hen the general plan of development permitsa

majority to change the covenants but not create new ones, asimple

majority cannot add new restrictive covenants that are inconsistentwith

the general plan of development or have no relation toexisting

covenants.” Id.( emphasis in original).

With this holding,Wilkinson reconciled two lines of casesthat

were in apparent contradiction. Opening, pp. 11- 14. ContrarytoHD’s

argument ( HD Opp., p. 2), College Marketplace never described

Wilkinson as a “ departure from prior Washington law.” But the dissenting

4 HD repeatedly refers to “ findings” that do not exist in the actual FindingsofFact,
including “ findings” that are actually ConclusionsofLaw. See, e.g., HD Opp., pp. 3, 13,
15.
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Justices in Wilkinson described it as such. “[ O] ur cases havenever

distinguished between amendments that ‘ change’ existing covenantsand

amendments that ‘ create new restrictions.’ […] But in today’ s opinion, the

majority adopts that distinction as a new rule.” 180 Wn.2dat278

McCloud, J., dissenting). Regardless of whether Wilkinson is seenas

reconciling prior law or announcing a new rule of law, it isclearthatthe

distinction—between a reservation in the covenants of the righttoadd

new restrictions, on one hand, and the right merely to changeexisting

covenants, on the other—was the crux of the holding in Wilkinson. HD

tries to obscure that key distinction as well as the trial court’serrorin

applying it.

There is no doubt that the trial court understood the significanceof

this distinctionin Wilkinson but misapplied its holding. The trialcourt

held that the phrase “modify or cancel” that appears in the2004ECRs

demonstrates a “ broad preservation of power” that includes therightto

make “ additions” to the restrictions. CP 527 ( Oct. 3, 2014 Conclusionsof

Law (“ CL”) 6); see also CP 528 ( CL 7) and ( CL8) (“ Section15ofthe

Original ECRs contains express notice that the Original ECRsallowfor

additional restrictions […]”.) For all the reasons discussedinthe

Opening, these conclusions were erroneous. Opening Brief, pp. 12-14.

HD does not even attempt to defend the trial court’ s holding that

the 2004 ECRs allowed Defendants to add new restrictions, eventhoughit

was the trial court’ s primary basis for its decision. CP 525-29 (CL5-10).

Instead, HD tries to obscure this distinction with a series of partial quotes



6

from Wilkinson that conflate its holding regarding the righttoadd

restrictions versus the right to change existing restrictions. HDOpp., pp.

2-3.5 HD also purports to relyon Shafer, but fails to acknowledgethat

Wilkinson held that the new covenants in that case were enforceable only

because the governing instrument expressly reserved thepowerto create

such new restrictions. See Opening, p. 13. Ultimately, however, HDdoes

appear to acknowledge that the 2004 ECRs do not reservethepowerto

create new restrictions, so that the use restrictions in the 2008ECRsare

valid only if they are “ consistent with the general plan of development and

related to an existing covenant.” Wilkinson, 180 Wn. 2d at 257 ( emphasis

in original).

D. The 2008 ECRs Created New Use Restrictions, Not
Merely Modifications of Existing Restrictions

HD argues that the restrictions added in the 2008 ECRs “arenot

different in nature from the existing use restrictions in the OriginalECRs,”

and that it was “ not unexpected that Olhava’s and Wal- Mart’srightto

amend the existing ECRs could be exercised to change the existing use

restriction [sic] or add additional restrictions as Wal- Mart andOlhava

deemed appropriate for the good of the Center.” HD Opp., pp. 21-22. But

this misses the pointof Wilkinson, in several key respects.

5 For example, HD arguesthat Wilkinson holds that “[t]he power toamend
restrictive covenants includes the power to add restrictions so long astheyarenot
inconsistent with the general plan of development or have no relationtoexisting
covenants.” HD Opp., p. 3. But the quoted languagecomesfrom Wilkinson’ s discussion
of the rightto change existing restrictions, which applies where thereis no right toadd
restrictions. Wilkinson, 180 Wn. 2d at 256-57.
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First, the test establishedinWilkinson is not whetheran

amendment is “different in nature” from the restrictions in theoriginal

covenants; rather, the test regarding the relationship to existingcovenants

is designed to determine whether an amendment is limited to modification

of an existing covenant, on one hand, or the creation of a newrestriction

that did not previously exist, on theother. Wilkinson recognizes that

minor adjustments to existing covenants are to be expected, butcreating

new covenants that did not previously exist frustrates the reasonable

expectation of intervening purchasers. “ This rule protects the reasonable,

settled expectation of landowners by giving them the power toblock ‘new

covenants that have no relation to existing ones’ and deprive themoftheir

property rights.”6 Wilkinson, 180 Wn. 2d at 256 (quotingfrom Meresse v.

Stelma, 100 Wn. App. 857, 866, 999 P. 2d 1267 (2000)).

Second, Wilkinson also makes it clear that the test is appliedfrom

the perspective of intervening purchasers. The Court thereforeasks

whether a reasonable purchaser under the original covenants wouldhave

been on notice that the amended restrictions might ban theseuses. Id. at

258 (“ Like the covenantsinMeresse, the Chiwawa covenants prohibiting

nuisance or offensive uses or the display of excessive rentalsignswould

not have placed Chiwawa homeowners on notice that short-termrentals

would be prohibited.”). HD’ s lengthy discussion of the supposedevidence

6 HD argues ( HD Opp., p. 7) that “ there is no limit on which provisionsofthe
original ECRs may be amended,” but this does not distinguish Wilkinson, in which the
governing document reserved the power “ to change these protective restrictionsand

covenants in whole or in part” by majorityvote. Id., p. 246
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relating to secret understandings among the Defendants is irrelevanttothis

point. HD Opp., pp. 5-7.7

Finally, and most importantly, HD ignores one of the keybasesfor

the holdingin Wilkinson. The Supreme Court held that where the original

covenants provide a list of specific uses that are prohibited, it isreasonable

for a purchaser of property to assume that usesthatare not in the listare

intended tobe permitted. “ The lack of an express term with theinclusion

of other similar terms is evidence of the drafter’sintent.” Wilkinson, 180

Wn.2d at 251. The Supreme Court further held, “The draftersincluded

detailed provisions outlining what residents cannot do. Fromthisitis

evident that had the drafters wanted to prohibit [ other uses], they would

have done so.”Id. HD stands this holding on its head, arguingthat

because certain other uses were restricted in the original covenants, “[i]t

was therefore not unexpected that Olhava’ s and Wal- Mart’ srightto

amend the existing ECRs could be exercised to change the existing use

restriction or add additional restrictions …”. HD Opp., pp. 21-22

emphasis added). But under similar circumstancesinWilkinson, the

Supreme Court held that including some specific restrictions createsa

reasonable expectation that other uses were not (and wouldnotbe)

prohibited.

As College Marketplace argued in its Opening ( pp. 15-18), there

7 There is no finding of fact that supports HD on this point, inanyevent. The
absence of a finding, of course, “ is taken as a negative findingontheissue.” Peoples
Nat’l Bank v. Birney’ s Enters.,54 Wn. App. 668, 670, 775 P. 2d 466 (1989).
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are a number of compelling reasons why the new use restrictionsinthis

case are unrelated to the restrictions in the 2004 ECRs. Astothenew

restriction against paint stores, HD readily concedes, “ under theoriginal

ECRs, paint stores were not a restricted use.” HD Opp., p. 23. Indeed, the

original ECRs confirm to a reasonable purchaser that the propertymaybe

used as a “ paint store,” so long as the store maintains a parkingratioof

five spaces per 1, 000 feet of buildingspace.8 Under similar

circumstances, the Wilkinson Court reasoned that an express restrictionon

the size of “ For Rent” signs “ proves not just that the [ original] covenants

allow some rentals but that the drafters anticipated rentals and consciously

decided not to limit their duration, restricting just the appearanceofrental

signs.” Wilkinson, 180 Wn. 2d at 251. Likewise, here, a reasonable

purchaser of property in the Center would have concluded thatitwouldbe

permitted to lease to a paint store, so long as the expressparking

requirements were satisfied.

Finally, HD fails to respond to the argument thatthenewuse

restrictions in the 2008 ECRs ( which wereadded to protect HD’s

business) were unrelated to the use restrictions in the 2004ECRs (which

were for the benefit of Wal- Mart). Opening, p. 16. Thus, Section3ofthe

2004 ECRs (“ Competing Business”) ( CP 572) restricts anumber of

specific uses that might compete with Wal- Mart’ s store andSection15

Document Execution, Modification and Cancellation”) ( CP580)

8 Opening, p. 17; 2004 ECRs, Section 4( e)( 6) (“ Outparcel(s) Development”) (CP
573). See also Section 6( a)( 2) (“’ Parking Area’ Ratio”) ( CP682).
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provides that these restrictions might be “ modified,” but onlybythe

agreement of Wal- Mart and the Developer. Many of the new restrictions,

including the restriction prohibiting paint stores, were added tobenefit

HD, rather than Wal-Mart. Oct. 3, 2014 Findings of Fact (“FF”) 29 (CP

525). The new restrictions added in 2008 for HD’ s benefitarenot related

to the earlier Wal-Mart restrictions, because in the absence ofanexpress

reservation of such a power, a reasonable purchaser would notunderstand

that new restrictions could be imposed on the Center to limitcompetition

with HD. Opening, pp. 16-17.

For all of these reasons, the new use restrictions in the2008ECRs

were not related to existing restrictions. Because the 2004 ECRs didnot

reserve the right to create new restrictions, under Wilkinson it is clear that

the new use restrictions are invalid.

E. Under the 2004 ECRs, “ Only” Wal- Mart and Olhava, Not
Home Depot, May Modify the Restrictions

HD argues that the ECRs permit Wal- Mart and Olhavato “add

new parties” and to impose restrictions to their benefit ( HD Opp., p. 13),

but this ignores the fact that the ECRs provide that “ only” Wal-Martand

Olhava may modify the ECRs. Purchasers such as College Marketplace

had the right to expect that this language meant what it said. Opening, pp.

20-22.

HD further argues that purchasers were somehow on noticefroma

map attached to the ECRs that there would be two anchor tenantsandthat

Home Depot’ s customary restrictions on certain competing businesses”
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would be added to the ECRs. HD Opp., p. 6. But there is noevidence, let

alone a Finding, to support that argument.9 Moreover, the mere fact thata

second anchor might be added does not mean that additionaluse

restrictions would necessarily follow.10 It certainly would havebeen

possible in the ECRs to expressly reserve the right to createnewuse

restrictions for the benefit of a second anchor, but Defendantsdidnotdo

so. Instead, they did not reveal their plans until well after otherproperties

had been sold to unsuspecting purchasers, including College Marketplace.

F. HD Continues to Mischaracterize the Public PolicyIssue

In support of its Declaratory Judgment claim, College Marketplace

intended to introduce evidence and make arguments thattheuse

restrictions in the 2008 ECRs were invalid for the additionalreasonthat

they were unreasonable, under the circumstances. In this sense, restrictive

covenants in a real estate development are no different than anon-compete

provision in an employment agreement ( which is anotherformof

restrictive covenant). See Sheppard v. Blackstock LumberCo.,85 Wn. 2d

929, 931- 32, 540 P. 2d 1373 ( 1975); Knight, Vale and Gregoryv.

McDaniel, 37 Wn. App. 366, 369, 680 P. 2d 448 ( 1984). InitsOpening

Brief, College Marketplace showed that, under well-established

Washington law,Defendants had the burden to show that the restrictions

9 HD purports to cite to the “ record” but the documents it cites areDeclarations
from earlier motions that were not admitted at the trial. ( CP 2268, 1776-77)

10 For example, it is clear from the trial court’ s Findings that HD operateditsstorein
the Center for almost three years without the benefit of the new use restrictions. FF17,
28 ( CP 523- 24).
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are both reasonable and consistent with publicpolicy. Sheppard, 85

Wn.2d at 93311. The public policy issue is inherent inanyclaim

challenging a restrictive covenantand cannot be waived by a party.

Waring v. Lobdell, 63 Wn. 2d 532, 533- 34, 387 P. 2d 979 (1964).

Moreover, Defendants ( including HD) were specifically awarethat

College Marketplace was making this argument by at least October2013,

almost a year prior to trial. HD now concedes this latter point. HDOpp.,

p. 25.

HD confuses the issue, as it did in the trial court, bylabelingthe

reasonableness argument as an “antitrust claim,” and arguingthatit

learned of this claim for the first time on the eve of trial. Butthisisared

herring. College Marketplace challenged the validity of the restrictive

covenants, which necessarily raised the issue of their reasonableness in

connection with its Declaratory Judgmentclaim. The reasonableness

issue in these circumstances touches on some of the policiesthatalso

underlie the antitrust laws, but that alone does not makethisanew

antitrust claim. Just like an employer attempting to enforceanon-

competition clause against an ex-employee, the proponent of a restrictive

property covenant must prove that it is reasonableunderthe

circumstances. Sheppard, 85 Wn. 2d at 933. Not only did Defendantsfail

11 Thus, a finding that the restriction is reasonable under the circumstancesis
necessary before the court can uphold the restriction. The absence of suchafindingis
yet another reason the trial court decision must bereversed. Birney’s Enters., supra,54
Wn. App. at 670.
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to carry their burden, they successfully prevented College Marketplace

from addressing the issue.12

G. The Attorneys’ Fee Provision Is Not Applicable

The fee provision applies only to claims brought to obtainrelief

from a “ breach or threatened breach,” neither of which occurredhere. HD

does not dispute that the Defendants drafted the fee provisioninSection

13 of the ECRs, nor does it cite any authority to controvert thecasesinthe

Opening that establish that any ambiguities in the provisionmustbe

strictly construed against Defendants, as the drafters. Id., p. 37.

1. There was no evidence of a threatened oractual
breach by College Marketplace.

HD acknowledges that, under the clause at issue, feesareonly

available under this provision in an action that is filed “‘ in theeventof’ a

breach or threatened breach.” HD Opp., p. 42. ButasCollege

Marketplace established in the Opening, there was no actual orthreatened

breach here. Defendants conceded in the trial court that therehadbeenno

breach. CP 1489 ( Nov. 26, 2014 Mem. Op. on Defts’ Mot. forFees, p. 4).

As to the issue of “ threatened breach,” HD mischaracterizesthe

argument in the Opening and then turns its guns on thestrawmanit

created. HD claims that “College argues that the evidence doesnotshow

12
To meet its burden, HD would have to show that the new use restrictionsare

ancillary to a valid relationship that the law deems worthy of protection. Opening, pp. 26-
29. Contrary to HD’ s argument, and the trial court’ s decision, College Marketplace does
not need to establish the other elements of a statutory antitrust claim in ordertoprevailon
this argument. HD Opp., p. 26. But in any event, the issue for this Courtiswhetherthe
trial erred by disallowing evidence and argument on this issue, not whetherHDmight
meet its burden at the trial.
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it ‘ knowingly’ breached or threatened to breach the AmendedECRs.” HD

Opp., p. 38. But the actual argument by College Marketplacewasthat

there was no threatened breach because a “ threat” requiresproofofa

communication to the “ threatened party.” Opening, p. 40. Thereis

nothing in the record that shows any communication to theDefendants

that College Marketplace intended to go forward unless the Defendants

first waived the use restriction or the court ruled it invalid. Forthatreason

alone, there was no threat of a breach. It is not surprising thatHDcitesto

no evidence, let alone a Finding, of such a “ threat” becausetherecordis

clear that College Marketplace had no knowledge of, anddidnot

communicate with Defendants, regarding the new use restrictionsuntil

Sherwin Williams discovered them. Sherwin Williams refusedtogo

forward with the lease unless the legal issue was first favorably resolved.

Any communication by College Marketplace made it clear that itwouldnot

be able to go forward with the lease unless and until the legalissueswere

resolved. Id., pp. 37- 40.

When Defendants refused to budge, College Marketplace chosenot

to sign the lease but instead to seek a judicial declaration of itsrights, which

is “ a means of settling an actual controversy before it ripens into a

violation of the civil or criminallaw, or a breach of a contractualduty.”

Tuyen Thanh Mai v. American Seafoods Co., LLC, 160 Wn. App. 528,

547-48, 249 P. 3d 1030 ( 2011) ( emphasis added). The trialcourt’s

conclusions regarding “ threatened breach” ( CP 1514) ( February20, 2015

Conclusions of Law re Attorneys’ Fees (“ Atty Fees CL”) 7, 10) are
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erroneous because they ignore that there was never a threat tobreachthe

agreement. Opening, pp. 37-43.

HD argues that this case is no different than anactionby

Defendants to enjoin a breach by a property owner, but thatargument

ignores that, in an action for an injunction, Defendants wouldneedto

show a “ well-grounded fear” of an “immediate” violation oftheECRs,

which is a prerequisite to any injunction. Id., p. 43. In fact, Defendants

sought an injunction in the instant case, but the Court didnotgrantit

because there was no “ threat” that College Marketplace wouldbreachthe

ECRs unless it was enjoined. ( CP 533-36) ( Oct. 3, 2014Judgment).

Finally, HD attempts to rewrite the Agreement by referringtothe

drafters’ supposed intent in preparing Section 13 ( HD Opp., p. 40), but:

1) there is no such evidence in the record; and ( 2) itwouldbe

inadmissible in any event. Wilkinson, 180 Wn. 2d at 251 ( court willnot

consider extrinsic “[ e]vidence that would vary, contradict or modify the

written word” or “ show an intention independent of the instrument”).

Defendants drafted Section 13 of the ECRs and chose languagethatlimits

its scope to actions that are filed “ in the event of a breachorthreatened

breach.” There was no threatened breach by College Marketplaceandthe

clause does not apply to any of theclaims.

2. The phrase “ any action” must be readinthe
context of Section13.

It is a well-established rule that, in interpreting themeaningof

words in an agreement, “ we view the contract as a whole, interpreting
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particular language in the context of other contract provisions.”Viking

Bank v. Firgrove Commons 3, LLC, 183 Wn. App. 706, 713, 334 P.3d116

2014); Weyerhaeuser Co. v. Commercial Union Ins. Co., 142 Wn. 2d 654,

669-70, 15 P. 3d 115 ( 2000). HD pays lip service to this rule (HDOpp., p.

37), but then ignoresit.Id., p. 38. Reading this language in the contextof

Section 13 makes it clear that the phrase “ any action” referstoanaction

brought pursuant to Section 13, which is limited in two key respects: (1)

to actions filed “ in the event of a breach or threatened breachofthis

Agreement” ( see discussion, above); and ( 2) to actions that seekrelief

from the consequences of said breach or threatened breach.” (CP1512-

13) ( February 20, 2015 Findings of Fact re Attorneys’ Fees (“AttyFees

FF”) 32).

The attorneys’ fee clause and the phrase “any action” were

included by Defendants in Section 13 of the ECRs, whichisentitled

Breach.”( CP 660). The first sentence of the Section describesthe

scope of the clause: “ in the event of breach or threatened breachofthis

Agreement.” Id. The scope is further limited later in the paragraph: “shall

be entitled to institute proceedings for full and adequate relief fromthe

consequences of said breach or threatenedbreach.” Id.( emphasis added).

The phrase “ in any action” appears in the very next sentence; theonly

reasonable interpretation of the clause—read in context—is that “any

action” refers to an action brought pursuant to Section 13, whichislimited

in scope to “proceedings for […] relief from the consequencesofsaid

breach or threatened breach.” ( CP 660). If the drafters of thisclausehad
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really intended to create a broad attorneys’ fee clause for all disputes they

would have placed this language in a separate paragraphentitled

Attorneys’ Fees,” rather than placing it at the end of a paragraphentitled

Breach.” But Defendants chose instead to draft a narrow attorneys’ fee

clause that applied in limited circumstances and it was an errorforthetrial

court to re-write that agreement.

HD and the trial court both appear to concede the firstlimitation.

The trial court concluded that Section 13 “ applies to ‘ anyaction’

regarding a breach or threatened breach of the 2008 ECRs.” (CP1513)

Atty Fees CL 2). HD also concedes this point: “ Rather, fees areavailable

in any action’ that is filed ‘ in the event of’ a breach or threatenedbreachof

the Amended ECRs.” HD Opp., p. 42. Because there wasnobreachor

threatened breach by College Marketplace, the clause did not applytoany

claims, including the tort claims.

Moreover, neither the trial court nor HD acknowledgedthatthe

attorneys’ fee clause was also expressly limited to “ proceedingsforfull

and adequate relief from the consequences of said breach orthreatened

breach.” ( CP 660). None of the tort claims as to which feeswereawarded

under Section 13 involved a claim for “ relief from the consequences” ofa

breach or threatened breach” by College Marketplace. The trialcourt’s

conclusions that fees expended in defending the tort claimsare

recoverable because they arose from the ECRs are erroneousbecause

Section 13 of the ECRs applies only to a subset of claims thatmightarise
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from the contract, i. e., claims for relief from a breach or threatenedbreach.

CP 1515- 16) ( Atty Fee CL 15, 17, 19and21).

HD cites a number of decisions that allowed an awardoffeesfor

tort claims that are deemed to be “ on the contract,” but noneofthosecases

involved the type of limited attorneys’ fees clause that Defendantschose

to draft. In Deep Water Brewing, LLC v. Fairway Res. Ltd.,152 Wn. App.

229, 277, 215 P. 3d 990 ( 2009), the fee clause at issue coveredallclaimsor

controversies “ relating to the agreement” (“ In the eventofany

controversy, claim, or dispute relating to this Agreement ortheprior

Agreement, or their breach, the prevailing party shall be entitledtorecover

reasonable expenses, costs and attorneys’ fees.”). The contractin W. Stud

Welding v. Omark Indus., 43 Wn. App. 293, 296- 97, 716 P. 2d 959 (1986),

contained two separate attorney' s fee provisions: Article 9 (“ Intheevent

of a dispute between the parties hereto . . . . the prevailingpartyshallbe

entitle to reasonable attorney’ s fees and cost [ sic]:) and Article11 (“Inthe

event of any action to enforce the terms of this Agreement, theprevailing

party will be entitled to recover, in addition to all otherdamages,

attorney’ s fees and costs of suit.”). Neither of these cases dealtwithan

attorneys’ fee clause like the one that Defendants drafted, whichlimitsthe

entitlement to fees to “ proceedings for […] relief from the consequences

of said breach or threatened breach.”

Likewise, HD finds no supportin Hill v. Cox, 110 Wn. App. 394,

411, 41 P. 3d 495 ( 2002). Hill involved a claim for wrongful loggingof

trees, which breached a contract between the parties as wellascertain
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statutes. The plaintiff elected to seek remedies under the statutesandthe

court held that an attorneys’ fee clause that covered “ any actiontoenforce

the provisions of this contract” allowed plaintiff to recover fees. Unlike

this case,Hill involved both a breach and a claim to seek relieffromthat

breach, as well as a materially different attorneys’ feeclause.13

For all the reasons discussed in Sections A- E, above, thetrialcourt

erred in holding that Defendants were the prevailing partiesinthis

litigation, which is a prerequisite to any award of fees. ( CP1512-13)

Atty Fee FF 32). But even if we assume, for the sake ofargument, that

Defendants had prevailed on the Declaratory Judgment and tort claims, the

award of almost $ 1 Million in fees and costs is erroneousbecausethe

limited attorneys’ fee clause that Defendants drafted does notsupportan

award of fees in thiscase.14

3. If this Court reverses the Judgments, itshould
remand the issue of Olhava’ s entitlement tofees.

Olhava’s Opp. relates solely to one issue—its supposed entitlement

to attorneys’ fees for defending two tort claims, pursuant to thePurchase

13 Edmonds v. Scott Real Estate, 97 Wn. App. 834, 942 P. 2d 1072 ( 1997) failsto
support the award because the court in that case does not discuss the languageorscopeof
the fee provision at issue.

14 Wal-Mart and Olhava do not even address these issues. Finally, HDoffersno
authority in support of its argument that it can, at the same time, redact timeentriesfrom
its time sheets and seek fees for the work reflected in those entries. Opening, pp. 41-42.
HD’s descriptionof Ideal Elec. Sec. Co., v. Int’ l Fid. Ins. Co., 129 F. 3d 143, 151 ( D.C.
Cir. 1997) is misleading. HD Opp., p. 45. That case actually held thatthetrialcourt
abused its discretion by failing to require the disclosure of all of the feestatementsand
further held that, if the redacted fee statements were not provided, the entire attorneys’
fee claim must be denied. The Court also held that “ in camera review bythecourtalone
is insufficient.” Id.
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Sale Agreement (“ PSA”) between College Marketplace and Olhava. As

a threshold matter, it is important to recognize that the trialcourtdidnot

award any fees to Olhava pursuant to the PSA; nor did itdetermine the

amount of the fees that were reasonable to defend thoseclaims. See

Olhava Opp., p. 3. For that reason alone, the fee award toOlhavaunder

the PSA would need to be remanded in the event that this Court reverses

the Judgments for Attorneys’ Fees under theECRs.

Moreover, if College Marketplace were to prevailonits

Declaratory Judgment claim, it would then be considered the prevailing

party for the lawsuit as a whole because it would havereceiveda

substantial portion of the relief it requested. Riss, 131 Wn. 2d at 633-34.15

In Riss, the homeowner plaintiff was only partially successfulinhis

challenge to restrictive covenants, but because he was able tobuildthe

house he sought to have approved, the Supreme Court foundhimtobethe

prevailing party. Id. Therefore, if this Court reverses either ofthetwo

Judgments at issue the proper course is to remand to the trialcourtfora

determination of whether, under the changed circumstances, Olhava

should be considered the prevailing party in the litigation.

15 Olhava’ s premise appears to be that it can be the “ prevailing party underthePSA,”
without regard to the outcome of the rest of the litigation. Olhava Opp., p. 3. That
premise is wrong; the prevailing party is the party that substantially prevailsinthe
lawsuit as a whole. See, e. g., Hertz v. Riebe, 86 Wn. App. 102, 105, 936 P. 2d 24 (1997).
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H. This Court Should Remand With Direction ToEnter
Judgment for College Marketplace on the Declaratory
Judgment Claim

HD argues that, if the trial court decision is reversed, the

Declaratory Judgment claim should be remanded for a new trialtoallow

HD to pursue several theories of defense. HD Opp., p. 46. RAP12.2

gives this Court the authority to remand for a new trial ortoremandwith

directions to enter a judgment on all or part of the case. Underthese

circumstances, the Court should at least direct a judgment astothelegal

effect of the 2008 ECRs because none of HD’ s proffered “defenses”

warrants another trial.

HD lists five defenses on which it proposes to introduceevidence

on remand. HD Opp., pp. 46-47. But the meaning of the ECRs isalegal

issue for this Court to resolve. Bauman, 139 Wn. App. at 86. Moreover,

the Court should not consider extrinsic “[ e] vidence that wouldvary,

contradict or modify the written word” or “show an intention independent

of the instrument.”Wilkinson, 180 Wn. 2d at 249- 51. As such, HD’s

defenses” are irrelevant to the Declaratory Judgment claimandthe

supposed evidence would be inadmissible, as a matter of law. EvenifHD

were to introduce evidence that College Marketplace knew thatWal-Mart

and HD are co- anchor tenants in other developments ( Defense #1), orthat

the industry practice is to have restrictions in shopping centers (Defense

2) (see HD Opp., p. 46), that evidence cannot be usedtovarythe

language in the ECRs. To the contrary, College Marketplaceandother

purchasers are entitled to rely on the ECRs, as filed atthetimeof
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purchase, and are further entitled to assume that omissions inlanguage in

the ECRs reflect the drafters’ intent. Wilkinson, 180 Wn. 2d at 249-51.

Likewise, whether or not College Marketplace’ s leases to itstenants

include restrictions on use ( Defense # 4) is completely irrelevanttothe

meaning of the ECRs. HD Opp., p. 46.

HD apparently now seeks to resurrect its argumentthatMr.

Ruggiero knew about the planned changes in 2007 and that, becausehe

served as a dual real estate agent for College Marketplace andOlhava, his

knowledge regarding the secret negotiation of the 2008 ECRsshouldbe

imputed to College Marketplace ( Defense #3).Id. But Washington has

abrogated the traditional rules relating to agents in this context. “Unless

otherwise agreed to in writing, a principal does not have knowledgeornotice

of anyfacts known byan agent or subagent of the principalthatarenot

actuallyknown bythe principal.” RCW 18. 86. 100 ( 1). Therefore, evenif

HD could prove that Ruggiero had knowledge, that cannot beimputedto

College Marketplace, as a matter oflaw.

Finally, HD’ s argument regarding an “equitable servitude,”

Defense # 5) basedon Riverview Community Grp. v. Spencer &

Livingston, 181 Wn. 2d 888, 337 P. 3d 1076 ( 2014) misses themarkfor

several reasons. First, HD never pleaded an equitable servitudeclaim, so

there is no such claim in the case. ( CP 225- 39) ( HD’ sAm. Answerto

Third Am. Compl.). Second, as HD elsewhere admits, the meaningofthe

ECRs turns on the Court’s interpretation of the document, itself. HD

Opp., p. 13. HD may not now attempt to introduce extrinsicevidenceto
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vary, contradict or modify the written word” or to “show anintention

independent of the instrument.”Wilkinson, 180 Wn. 2d at 251. Third, the

undisputed facts in this situation make it clear that no equitableservitude

could be imposed on Lot 7A, in any event. There is noevidencethat

anyone with authority to bind Lot 7A ever made a representationtoHD

or anyone else) regarding the use restrictions in the 2008 ECRs. Indeed,

it is undisputed that those use restrictions did not exist when College

Marketplace bought the property. Nor is this acaselike Riverview, in

which the developers made consistent representations to a groupofhome

purchasers regarding the presence of a golf course on the developers’

property, and each of the purchasers relied on those representations.

Riverview, 181 Wn. 2d at 891-92.

None of HD’ s proffered “ defenses” to the DeclaratoryJudgment

claim requires a trial. This Court should reverse both Judgmentsand

remand with instructions to enter a Declaratory Judgment thatthenewuse

restrictions in the 2008 ECRs are invalid.

II. CONCLUSION

In February, 2007, College Marketplace purchased Lot7Ainthe

Center. At the time, the only use restrictions in place wereinthe2004

ECRs, which had been recorded by Olhava and Wal- Mart inJune2004.

College Marketplace understood that its property was subject tocertain

express use restrictions and further understood that Wal- Mart andOlhava

might “ modify or cancel” the ECRs. But there was nothingintheECRs
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that reserved the right to add additional use restrictions. Thatwas “the

contract into which [ College Marketplace] bought and the expectationthat

we must uphold.”Wilkinson, 180 Wn. 2d at 258. But, unknownto

College Marketplace, Wal- Mart, Olhava and HD were secretly negotiating

new use restrictions that went far beyond the 2004 ECRs. College

Marketplace did not discover these new use restrictions until apotential

lessee, Sherwin Williams, raised the issue. The 2008 ECRs added80new

use restrictions, which substantially reduced the value ofCollege

Marketplace’ s property.

At that point, College Marketplace chose not to breachthe

restrictions, even though it believed them to be invalid. Insteaditfileda

Declaratory Judgment action to resolve the dispute over themeaningof

the ECRs. Nonetheless, the trial court not only misapplied Washington

law as to the merits of the Declaratory Judgment claim, italsoawarded

nearly $ 1 Million in fees and costs to the DefendantsforCollege

Marketplace’ s “ threatened breach.” Neither of these decisions isjust, nor

do they find support in Washingtonlaw.

For all the reasons in its Opening Brief and this ReplyBrief,

College Marketplace respectfully requests that this Court reverseboththe

October 3, 2014 Judgment regarding the Declaratory Judgmentclaim (CP

533-36) and the February 20, 2015 Judgments in Favor ofHomeDepot,

Wal-Mart and Olhava for attorneys’ fees ( CP 1527- 33), and remandthose

Judgments with instructions to enter a Declaratory Judgment infavorof

College Marketplace that the new use restrictions in the 2008ECRsare



25

invalid. For the reasons separately discussed above, College Marketplace

further requests that this Court remand the issue of Olhava’ s entitlementto

fees under the PSA for further consideration by the trialcourt.
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